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. This report is submitted jointly by Habitat International Coalition (HIC) and
Observatori Drets Economics Socials i Culturals (Observatori DESC) in contribution
to the second Universal Period Review (UPR) of Spain’s fulfiiment of its human
rights obligations.

. This report presents facts and human rights analysis arising from the Spanish
government’s commitment under human rights treaty obligations. This report focuses
on Spain’s respect, protection and fulfilment of rights enshrined in the International
Covenant of Economic, Social and Cultural Rights (ICESCR), patrticularly Article 11
enshrining “the right of everyone to an adequate standard of living...including
adequate housing...and to the continuous improvement of living conditions.”* The
human right to adequate housing in Spain was largely ignored in the previous UPR
round.

Legal Framework for Housing Rights

. Spain ratified International Covenant on Economic, Social and Cultural Rights
ICESCR on 27 Aprill977, which guarantees the right of everyone to adequate
housing as a component of the human right to the continuous improvement of living
conditions (Article 11). This right also is enshrined in other instruments such as the
Universal Declaration of Human Rights (Article 25), as well as the Convention on the
Elimination of Racial Discrimination (Article 5(e)(iii)), the Convention on the
Elimination of the Discrimination of Women (Article 14(2)(h)) and the Convention on
the Rights of the Child (Article 27.3), treaties that Spain ratified on 13 September
1968, 05 January 1984 and 06 December 1990, respectively.

. Additionally, Spain is party to the European Social Charter, which guarantees the
right to housing for the family (Article 16) and, which is to “promote the economic,
legal and social protection of family”, and should be considered to also protect the
right to freedom from forced evictions.?

. The right to decent and adequate housing is recognized in Article 47 of the Spanish
Constitution and, specifically for older people, in Article 50.° However, the regulation
of this law in Chapter IIl "Principles Governing Economic and Social Policy" states



that social rights, such as the right to housing, “shall guide legislation, judicial
practice and actions by the public authorities” (53.3), as opposed to the treatment of
‘Rights and Liberties” (or civic rights) in Chapter Il, which are justiciable in the
Constitutional Courts. In this framework, the right to housing is placed as a right that
should be worked toward rather than as an essential toward a dignified life and, thus,
makes it difficult to obtain legal redress in case of violation of the right to housing.

Debt and Inability to Make Payments

6. In this sense, access to financing, or rather, debt, was promoted as the main means
for Spanish citizens to access housing, especially during the years of the housing
bubble (1997-2007). During these years, citizen debt increased from 55% to 130%
of households’ disposable income.* Moreover, a significant part of the appropriations
contained clauses of dubious legality that involve significant economic losses to the
mortgagors.

7. With the outbreak of the economic crisis and the loss of income by households,
many found it difficult to pay their mortgages. According to the General Council of
the Judiciary, from 2008 to 2013 have a total of 497,797 foreclosure proceedings
were initiated; in 2013, 82,680 procedures were finalized.” The Bank of Spain reports
that, in 2013, an 11% increase was seen housing surrender as payment of mortgage
debt. Even more serious is that 33.8% of the homes surrendered to banks in 2013
were families’ “residencia habitual” (i.e., families lost their, the only shelter they had).

8. The court data reveal that 309,460 evictions took place from 2008 to 2013. The data
for evictions in 2013 reveal a growing problem, with a significant increase in eviction
due to rent arrears and lack of mortgage payment, Of the 67,189 evictions in 2013,
38,141 (57%) were linked to inability to pay rent.®

9. Affordability is an indispensable element of the human right to adequate housing.
Increased evictions in Spain show how housing rights violations, in particular gross
violations,’ rose from increasing unaffordability.

10. With the rate of evictions increasing for lack of payment and limited affordable
options available, Spain must ensure that the persons facing evictions have
alternatives and solutions.®

11.During Spain’s review in 2012, the Committee on Economic Social and Cultural
Rights (CESCR) expressed concern that “forced evictions continue to take place
without due legal safeguards and without the persons affected being consulted in
advance or being offered alternative accommodation or any compensation.”® The
state’s failure to provide alternative solutions has exacerbated the situation and
increased homelessness.

Social Housing

12.The inability to make housing payments is accentuated by the lack of affordable rent
options and social housing. According to the European Federation of Public,
Cooperative & Social housing (CECODHAS), “social housing” should signify “the set
of dwellings and services, actions and instruments addressed to those who are
unable to meet their housing needs on the open market for economic reasons or due
to a lack of appropriate options on the supply side.”*® This definition aligns clearly
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with the goal of any social housing program, which should be for all persons to have
dignified social and living conditions and generally achieve a better standard and
quality of life, which aligns with Article 11 of ICESCR.

Housing policies in Spain tend to promote private ownership over renting. Social
housing in Spain is obtainable primarily through the Vivienda de Proteccion Publica
(publicly protected housing). This approach is rooted in making home financing more
affordable for buyers through subsidized construction and renovation.** In Spain,
home ownership epresents 85% of the total housing stock, while rentals are the
smallest in Europe at 11%, primarily concentrated in bigger cities such as Barcelona
and Madrid. Less than 2% of the housing stock is allocated as social housing,
compared to other European countries in which social housing is approximately
18%.*2 Of the available social housing, very little is available for rental.

Empty Homes

In addition to the insufficient social housing, accessing housing rights is affected also
by the lack of controls in the private rental market, as well as policies aimed at
mobilizing toward renting the vacant homes.

The media outlet The Guardian recently collected statistics for empty and vacant
homes across Europe.® It found that, of the some 11 million empty homes across
Europe, 3.4 million were found in Spain alone. This represents some 14% of all
properties in Spain.

It is the treaty obligation of Spain, as a ratifying state party to ICESCR to “take steps,
individually and through international assistance and cooperation, especially
economic and technical, to the maximum of its available resources, with a view to
achieving progressively the full realization of the rights recognized in the present
Covenant by all appropriate means, including particularly the adoption of legislative
measures”'* Vacant homes should be viewed as a key “available resource” to
working toward real solutions for issues of affordable housing and homelessness.
CESCR General Comment No. 3 also states that states must “demonstrate that
every effort has been made to use all resources that are at its disposition in an effort
to satisfy, as a matter of priority, those... obligations.”*

Homelessness

While many of the evictions in Spain occur within the scope of the law, often due to
inability to make rent or mortgage payments, the government has an obligation to
pursue solutions and protect the right to an adequate standard of living. However,
human rights standards require that evictions not result in homelessness or render
individuals vulnerable to violations of other human rights. “Where those affected are
unable to provide for themselves, the state party must take all appropriate measures,
to the maximum of its available resources, to ensure that adequate alternative
housing, resettlement or access to productive land, as the case may be, is
available.”*®

In 2005, Spain’s National Institute of Statistics (INE) estimated 21,900 people were
homeless in Spain, and the INE’s 2012 survey estimated 22,938.'" According to
Human Rights Watch, this figure reflects only the number of people who went to
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shelters and soup kitchens for the homeless,” and that 12% of those surveyed are
homeless as a result of an eviction.™®

Although official statistics do not reveal a vast increase in homelessness in Spain,
NGOs are critical of how the government collects official data. CESCR was also
troubled by this issue in its 2012 review of Spain, stating that “the Committee is
concerned that no official definition of “homeless person” has as yet been adopted to
serve as a basis for compiling disaggregated data on the number of homeless
persons so that trends in homelessness can be assessed and appropriate measures
developed to address the problem.”*°

Inadequate protections

The organization of the people affected by mortgages has promoted various
institutional responses such as, Royal Decree-Law 6/2012%° on urgent measures to
protect mortgagors with limited resources. Better known as Code of Practice, this
decree-law was designed to promote the enactment of housing debt payments, and
Law 1/20132! on measures to protect mortgagees, debt restructuring and social
rents. Although these mark movements forward, in both cases the rules establish
requirements that are difficult to fulfil by the affected families to qualify for a
moratorium on eviction, or payment in kind. For example, a limit on the value of a
home purchase of €200,000 in big cities excludes the bulk of affected persons, as
they bought during the housing bubble at much higher prices.?

In addition, the requirements set by Law 1/2013 to qualify for the moratorium on
evictions has led to the submission of a constitutional complaint with the
Constitutional Court, recourse No. 4985-2013. Among other issues, the complaint
denounces the discrimination against families with older children, as only those with
children under 3 years of age are eligible. In short, the changes are unaware of the
recommendations of international bodies such as the Committee on Economic,
Social and Cultural Rights, aimed at promoting payment in kind and in general
protection against arbitrary evictions.*

For its part, the regulation of the rental market has undergone significant changes in
practice, involving the failure to protect rights of tenants. The latest reform introduced
by Law 4/2013, of 4 June 2013, “de medidas de flexibilizacion y fomento del
mercado del alquiler de viviendas,” expected changes by decreasing the minimum
lease period from five years to three years, decreasing automatic renewal of the
leave gi) one year and the possibility of indiscriminate rental price increases every 3
years.

Recommendations to the Kingdom of Spain:

In order to meet the obligations outlined in Article 11 of ICESCR and other
international instruments, HIC and Observatori DESC propose the following
recommendations to fulfil the right to adequate housing:

Implement measures to eliminate evictions for economic reasons, and ensure
suitable alternatives and relocations are available for affected households in line with
international norms:?®



25.Implement legislative reform to recognize retroactive, nonrecourse debt, social
renting for affected people, and alternatives or second chances for over-indebted
people;

26.Cease unjustified or discriminatory setbacks in housing policies such
as the privatization of public housing, decreased protection for lease agreements
or elimination of housing subsidies targeting low-income groups;

27. Develop policy to prevent or penalize antisocial exercise of property such as
abandonment of property for speculative purposes, indiscriminate rent increases and
breach of the duty of preservation;

28. Prioritize secure tenure and affordability through increased rental options for social
housing and cooperative ownership;

29.Force financial institutions and management companies of real estate assets,
starting with those that have been rescued with public funds, to meet its public
service obligations and to allocate their empty properties to social rental housing;

30.In line with CESCR recommendations,®® Spain should establish an official definition
of “homeless person” that is in accordance with the recommendations of the Special
Rapporteur on adequate housing and the policy recommendations of the European
Consensus Conference on Homelessness, held in Brussels in 2010. We further
propose that Spain compile disaggregated data on the number of homeless persons
and the impact of the economic and financial crisis on such persons, with a view to
formulating and implementing effective rehabilitation measures.
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